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STATEMENT OF THE CASE
Nature of the Case
Lainey Gonzalez appeals from the district court’s intermediate appellate decision
reversing the trial court’s granting of her motion to suppress.
Statement Of The Facts And Course Of The Proceedings
The state charge Ms. Gonzalez with one count of Driving Under the Influence (2nd
Offense) as well as one count of Driving Without Privileges. (R., pp. 14-15.) Ms. Gonzalez filed
a motion to suppress evidence based on a violation of her Fourth Amendment rights. (R., pp. 1821). After a motion to suppress hearing, the trial court granted her motion to suppress evidence.
(R., pp. 44-49.) The state appealed the decision to grant the motion to suppress to the district
court. (R., pp. 51-52.) The district court then reversed the trial court’s granting of the motion to
suppress. (R., pp. 97-102.) Ms. Gonzalez appealed the District Court’s decision to the Idaho
Supreme Court (R, pp. 104-05.)
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ISSUE
Did the District Court err on appeal from the trial court by considering an argument the
state had previously disavowed before the trial court?
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ARGUMENT
The District Court Erred by Considering An Argument The State Had Previously Disavowed
Before The Trial Court
A. Introduction
As stated by the district court, Officer Terry Hodges observed Lainey Gonzalez’s vehicle
weaving in her lane of travel and crossing over the fog line on the right side of the road. (R., p.
97.) Officer Hodges testified, at the motion to suppress hearing, that he “watched the vehicle
cross over about three to four times, some of [the] times probably close to a foot over” and “the
last time it crossed over, it drove over the fog line in the bike line by about a foot for
approximately 200 yards.” (R., pp. 97-98.) Additionally, Officer Hodges stated that “[t]he
driving pattern lead me to believe that the driver might be impaired or under the influence”. (R.,
p. 98.) It was determined, at the motion to suppress hearing, that Officer Hodges had not
included a mention of the bicycle lane in his report and that the bicycle lane markings may have
been freshly painted in the photos provided. (R., p. 98.)
The State argued, at the motion to suppress hearing, that the basis for the stop was an
alleged violation of Idaho Code § 49-637. (R., p. 81.) After the motion to suppress hearing, the
trial court issued a written decision granting Ms. Gonzalez’s motion to suppress and concluding
that the State had not met its burden to justify the stop based on a violation of Idaho Code § 49637. (R., pp. 44-49.)
Conversely, the District Court, on appeal, issued a written decision concluding that
Officer Hodges’ observations of Ms. Gonzalez’s driving pattern caused him to believe she may
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be impaired and that that was a legal basis for the stop. (R., p. 101.) Further, the district court
determined that this issue had been preserved for appeal by the State during Officer Hodges’
testimony during the motion to suppress hearing. (R., p. 101.)
B. Standard of Review
On review of a decision rendered by a district court in its intermediate appellate capacity,
the reviewing court “directly review[s] the district court’s decision to determine whether it
correctly decided the issues presented to it on appeal.” Borely v. Smith, 149 Idaho 171, 176, 233
P.3d 102, 107 (2010); see also Losser v. Bradstreet, 145 Idaho 670, 183 P.3d 758 (2008).
C. The District Court Erroneously Considered An Argument The State Had Previously
Disavowed Before The Trial Court
As with any party on appeal, the State must preserve any objections, arguments, or issues
on appeal before the trial court in order for that issue to be preserved for appellate review. See,
e.g., State v. Gonzales, 165 Idaho 667, 671-673 (2019). This rule applies to the legal positions
adopted by the State at a motion to suppress hearing. Id. at 672. Accordingly, ‘‘the parties will
be held to the theory upon which the case was presented to the lower court.’” Id. (quoting State
v. Garcia-Rodriguez, 162 Idaho 271, 275 (2017)). Thus, a party must preserve both the issue
and “the party’s position on the issue” to properly preserve the claim on appeal. Id.
The State, in its appeal to the District Court, presented arguments regarding the policies
underpinning DUI traffic stops, and further referenced the evidence of alleged impaired driving
throughout its Appellant’s Brief. (R., pp. 65-69.) However, not only did the State not advance
this argument at the motion to suppress hearing, this theory was affirmatively disavowed by the
State before the trial court. The State, during the motion hearing, made no argument regarding
this heightened interest in preventing drunk driving. In fact, the State asserted during the hearing
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that, “under the totality of the circumstances there was a driving pattern here. That driving
pattern was crossing the fog line multiple times for a prolonged amount of time and that is
reasonable suspicion for an infraction. We’re not talking about reasonable suspicion for the
DUI.” (R., p. 81.) The State, on appeal, reversed the position it presented to the trial court in
order to seek a reversal on a new theory that is the opposite of that presented below.
Under established case law, this abrupt about-face from the State’s original position in its
argument on appeal and seeking a reversal of the trial court on a basis that they expressly
disavowed to that court, was not permitted. Accordingly, the State’s argument that there was
reasonable suspicion of driving under the influence as a basis for the stop was not properly
before the District Court.
In State v. Gonzalez, this Court laid out two different cases to determine whether an issue
has been preserved for appeal. 165 Idaho 95, 97-98 (2019). First this Court analyzed its decision
in Ada Cnty. Highway Dist. V. Brooke View, Inc., 162 Idaho 138, 142 (2017). In Brooke View,
the issue was whether the damages caused during construction were recoverable as part of ‘just
compensation’. Id. ACHD’s position, which was that the damages were not recoverable because
they were not a part of just compensation, did not change on appeal, but ACHD did polish up its
position by citing to a specific statute on appeal. Id.
Conversely, in State v. Garcia-Rodriguez, Victor Garcia-Rodriguez was arrested for
failing to purchase a driver’s license under Idaho Code §§ 49-301(1) and (8). 162 Idaho 271, 273
(2017). At a motion to suppress hearing, the State argued that Idaho Code § 49-1407 provided
grounds for officers to arrest. Id., at 274. The district court granted the motion to suppress and on
appeal, the state changed the fact based argument it present to the District Court and took up a
wholly new one: the officers did not violate the Fourth Amendment because they had probable
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cause to believe that the defendant had no driver’s license – which alone is constitutionally
sufficient grounds to arrest, even if they violated I.C. § 49-1401. Gonzalez, at 98. This Court
determined that the State had not preserved this issue for appeal as the trial court did not have the
chance to consider the party’s position on the issue. Garcia-Rodriguez, at 275-76. “However,
these pragmatic evolutions do not leave room for a party to raise new substantive issues on
appeal or adopt a new position on an issue that the trial court has not had the opportunity to rule
on.” Gonzalez, at 98. “To be clear, both the issue and the party's position on the issue must be
raised before the trial court for it to be properly preserved for appeal.” Id., at 99. In analyzing
these two cases, this Court made a horse analogy to distinguish between the position of the State
in each case. Id. “…Brooke View portrays a party riding on a horse that has been groomed and
reshod for the appellate process, whereas Garcia-Rodriguez exemplifies a party entering the
appellate process riding a similar-looking but entirely new horse. A groomed horse it expected
on appeal, but a different horse is forbidden.” Id.
Here, the State is riding a similar, but new horse. Unlike ACHD in Brooke View, which
maintained the same position on an issue both at the District Court level and throughout the
appeal, the State, here, changed its position from the trial court to the District Court on appeal.
Specifically, the state’s position before the trial court was that Officer Hodges had reasonable
suspicion to stop Ms. Gonzalez based on a violation of Idaho Code § 49-637. Then, on appeal to
the district court, the State argued that Officer Hodges had reasonable suspicion to stop Ms.
Gonzalez based reasonable suspicion that she was driving under the influence. Not only did the
state not make this argument to the trial court, but the state specifically stated to the trial court
that they were not arguing reasonable suspicion for driving under the influence. Despite this
argument not being presented to the trial court, the District Court still considered this new
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argument on appeal. Therefore, the District Court erred by considering this similar but actually
new argument on appeal. This Court should consider the argument presented to the trial court
only and reverse.
The Trial Court granted Ms. Gonzalez’s Motion to Suppress based on the facts presented
at the motion to suppress hearing as well as the State’s position argued at that time. The issue
before the trial court was whether Officer Hodges’ had reasonable suspicion to believe that Ms.
Gonzalez had committed a traffic offense. (R., p. 46.) “Reasonable suspicion must be based on
specific, articulable facts and the rational inferences that can be drawn from those facts.” State v.
Bishop, 146 Idaho 804, 811 (2009). “The suspicion for the stop must be based on objective
information available to the officer when he decided to make the stop and cannot be bolstered by
evidence gathered following the stop.” State v. Emory, 119 Idaho 661, 664 (Ct. App. 1991).
The Trial Court was guided by State v. Neal as well as State v. Fuller. In Neal, this Court
held that “driving onto but not across the line marking the right edge of the road does not violate
Idaho Code section 49-637.” 159 Idaho 439, 447 (2015). In Fuller, this Court reaffirmed that
“[n]owhere in Neal did we suggest that the fog line signifies a lane barrier. We were careful to
emphasize that the fog line is not a lane barrier.” 163 Idaho 585, 589 (2018). Based on a reading
of these two opinions, the trial court concluded that the fog line was not a lane boundary and that
a crossing of the fog line could not be the sole basis to support a stop for failing to drive as
nearly as practicable within a vehicle’s lane. (R., p. 48.)
The issue and argument presented to the trial court revolved around whether crossing the
fog line violated Idaho Code § 49-637(1) as reasoned in Neal and Fuller. The trial court
concluded that the state did not meet its burden and the stop was not legal. On appeal, the
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District Court considered a similar but new argument presented by the State, and therefore erred
in reversing the trial court's decision.
CONCLUSION
Based on the above arguments, the Ms. Gonzalez respectfully requests this Court to
reverse the District Court's decision on appeal which reversed the Trial Court's granting of Ms.
Gonzalez's Motion to Suppress.
DATED March 09, 2021 .

Erin J. Heuring
Attorney for Defendant
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